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SENTENCING LEGISLATION AMENDMENT BILL 2016 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.06 pm] — in reply: Before the 
interruption for question time, I was drawing to a close my reply to the second reading debate on the Sentencing 
Legislation Amendment Bill 2016 and had been making some comments about the case of Ms Dhu in 
Port Hedland. I had pointed out that now, and for a long time, people have been able to use numerous avenues to 
avoid committal to prison in default of paying fines. If an offender is unable or unwilling to pay a fine that is 
imposed by a court, there has been the option of entering into time-to-pay arrangements. If an offender is unable 
or unwilling to pay off a fine by way of time-to-pay arrangements, and the payment of the fine cannot be 
satisfied in another way, the offender has the option of entering into a work and development order rather than 
imprisonment in default of payment of the fine. 

However, one of the difficulties is the default periods that have been set for the payment of a fine. It was the case 
that an offender could cut out a fine at the rate of $50 a day by going to prison. That is not a particularly 
appealing option, and it might encourage people to turn to other means of disposing of their fine. The Australian 
Labor Party, during its last term in government in this state, increased the cut-out rate to $250 a day. The 
Australian Labor Party also introduced work and development orders, which increased the cut-out rate to 
$350 a day. Interestingly, more offenders preferred to cut out their fines by way of a term of imprisonment rather 
than by way of a work and development order. When one analyses human behaviour, one can see why that is the 
case. It is much easier to cut out a fine by sitting in a prison cell—if one is used to that sort of thing—than by 
leaning on a broom or doing some community work. 

The Australian Labor Party also encouraged the cutting out of fines concurrently rather than cumulatively. An 
offender who had imposed against them $1 000 worth of fines in one lump sum would have been liable to four 
days’ imprisonment. However, because the ALP made all fines concurrent, an offender who had imposed against 
them four fines of $250 each could cut out all those fines with one day in prison, or one day on a work and 
development order. This was all designed to encourage the clearing of prisons. However, it did exactly the 
opposite. Those who were subject to substantive offences that warranted a term of imprisonment in their own 
right were quite content to not cut out fines by way of work and development orders because they could be cut 
out concurrently with that term of imprisonment. All that would happen is that fines could be accumulated 
without any penalty of any substance being imposed on the offender and, indeed, every avenue presented to cut 
out a fine by way of going to jail for it. That is a challenge that needs to be addressed. The reforms contained in 
this legislation will, hopefully, ameliorate that to some degree and encourage dealing with low-level offences in 
manners other than imprisonment by allowing the courts and authorities greater flexibility. 
On that note, I know I have not addressed the specifics of Hon Robin Chapple’s questions, but I am quite happy 
to do that on some other occasion behind the Chair or to provide any information from the Department of the 
Attorney General that may assist him. Otherwise, if there is an appetite for this Sentencing Legislation 
Amendment Bill to go into the Committee of the Whole, I will deal with them then. I would, of course, prefer 
not to have to go into committee, but if that is the case, so be it. I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Michael Mischin, Attorney General in 
charge of the bill. 

Clause 1: Short title — 
Hon ADELE FARINA: If I heard the minister correctly, he said that the distinction between the legislative 
regimes that apply to the Dangerous Sexual Offenders Act and those proposed in this Sentencing Legislation 
Amendment Bill for the imposition of post-sentence supervision orders is because, in the case of the Dangerous 
Sexual Offenders Act, we are always looking at the likelihood of that offender being retained in custody as an 
option. My reading of section 84A of the act is that in that circumstance, there is no option to retain the offender 
in detention. It provides that if the offender is subject to a supervision order and the current order is to expire 
within a year, the Director of Public Prosecutions may file with the Supreme Court an application for a further 
supervision order. It does not provide any circumstance in which detention may be offered as an alternative to 
a further supervision order. I therefore do not see the difference between the two pieces of legislation. It is not 
always the case that under the dangerous sexual offenders legislation, we will be faced with the possibility of 
continuing detention as opposed to the imposition of a supervision order. 
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Hon MICHAEL MISCHIN: The scheme under the Dangerous Sexual Offenders Act is that prior to the 
expiration of a person’s term of custody, an application can be made declaring that offender a dangerous sexual 
offender within the criteria prescribed in the act and that the protection of the community—if I am not using the 
precise words, it is because I do not have them in front of me, but the broad term is the protection of the 
community—is the paramount consideration. If the court is satisfied that the person poses clear and present and 
continuing danger—“serious risk”, I think is the term used—the court must retain that person in custody unless 
that risk can be managed by way of a supervision order in the community. Thereafter, if a supervision order is 
made, it can be renewed. I think that was one of the features introduced in the most recent amendments to the 
act. It all starts from the premise that someone has completed their term of imprisonment and is only retained in 
custody or under the control of the court as an alternative to custody by way of a court order, and that was dealt 
with in that particular way due to the challenges of that legislation originally in Queensland. It has therefore been 
crafted on the basis that a court needs to decide that someone, on cogent enough evidence, is a continuing risk. In 
this case, what has been prescribed is not continuing or preventive detention. Some additional supervisory 
provisions are being prescribed to not only protect the community but also assist in the rehabilitation of the 
offender if they have not availed themselves of those opportunities during their term of imprisonment. It is an 
extension in that respect, but the same considerations do not arise in imprisoning someone or keeping them 
imprisoned beyond their term. 
The judgement, on the advice that has been provided, is that it does not present the same sorts of problems that 
continuing preventive detention presents under the Dangerous Sexual Offenders Act. It does not create the sorts 
of problems that arose in the case of Kable about the blurring of the distinction between the judicial role and that 
of the authorities. It must be remembered that part of the debate on the original dangerous sexual offenders 
legislation arose out of, I think, a New South Welsh case, with questions about whether a particular 
attainder-type legislation, picking on a particular offender, was valid. Eventually in Queensland, it morphed into 
something that had more general application subject to certain criteria, but, again, in the hands of the court. 
Different considerations apply in different regimes for different purposes. In this case, it was considered that we 
do not need a regime as stringent as that that would result in potential continuing incarceration after the end of 
someone’s sentence, but simply need measures that can extend the supervision control and the like. It is not 
unlike, I suppose—the analogy would not fit entirely—bail in that respect, pre-conviction, but we are dealing 
with a very different objective. 

Hon ADELE FARINA: Can the minister just clarify whether the intention of the post-sentence supervision 
order is punitive, one of punishment or one of prevention? 

Hon MICHAEL MISCHIN: It facilitates not only community safety but also rehabilitation. 

Hon ADELE FARINA: So it is both; it is intended to be punitive as well as preventive? 

Hon MICHAEL MISCHIN: No, punitive implies some punishment. Certainly, punishment is one of the 
objectives of sentencing under the Sentencing Act but that is not the objective of continuing supervision. The 
offender will have already been punished, by way of a term of imprisonment, as one of the considerations when 
imposing a term of imprisonment. But the other objectives in the Sentencing Legislation Amendment Bill 2016 
that are also set out in the Sentencing Act 1995 involve deterrence, the facilitation of rehabilitation and the 
protection of the community. It is the protection of the community and facilitating rehabilitation that are the keys 
to the objectives of this legislation; that is, keeping some control over someone who may have a propensity for 
drifting off the rails and getting up to mischief, on the basis of the offence that they have been imprisoned for, 
and at the same time who has not availed him or herself of, or responded to, the rehabilitation programs that are 
available in custody. 

Hon ADELE FARINA: A person who has completed the full sentence imposed by the courts who is in custody 
and has a post-sentence supervision order imposed on them without having had the opportunity to challenge the 
imposition of that order or any of the conditions that might be imposed as part of that supervision order will face 
three years imprisonment for a breach of that supervision order if that person breaches one of the provisions 
under the legislation. Is that not punitive? Is that not beyond the punitive measure that was intended by the court 
when it sentenced the person? 

Hon MICHAEL MISCHIN: The penalty is for a breach of the conditions of that order for post-sentence 
detention. As a control measure we can categorise it as punitive, as a deterrent or as a facilitating tool to ensure 
compliance by way of rehabilitation, but it is not correct to say the offender cannot challenge it. At the time that 
a person is sentenced for an offence that falls within the categories that are prescribed, or if the court takes 
a view that the offender has committed a serious violent offence, the court will say so; it will declare them 
subject to the regime and the act. That would mean that for people who are imprisoned, come the end of their 
sentence, they will be automatically liable to be imprisoned—although that measure would not necessarily be 
imposed—by reason of their offending, the sentence of the court and the character of the offence with which 
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they have been charged within that period of additional supervision. They are well aware of the consequences, 
well in advance of even getting to the point of the Prisoners Review Board having considered it. They know in 
the same way, as the Prisoners Review Board would have to consider actual release rather than eligibility for 
parole, that it can go a variety of ways, and the Prisoners Review Board in this case will make a similar sort of 
decision, based on risk assessment, response to rehabilitation and other factors. 

Hon ADELE FARINA: Would the offender also be advised that he or she could be subject to a post-sentence 
supervision order if it is a schedule 4 offence? 

Hon Michael Mischin: Yes. 

Clause put and passed. 

Clauses 2 to 18 put and passed. 

Clause 19: Section 89 amended — 

Hon LYNN MacLAREN: Clause 19 amends section 89 of the Sentencing Act. The questions I have were 
touched on in the second reading reply, but I want some clarification because there are concerns about this 
clause. Section 89(4) of the Sentencing Act provides — 

A court may decide not to make a parole eligibility order … if the court considers that the offender 
should not be eligible for parole because of at least 2 of the following 4 factors — 

(a) the offence is serious; 

(b) the offender has a significant criminal record; 

(c) the offender, when released from custody under a release order made previously, did not 
comply with the order; 

(d) any other reason the court considers relevant 

The bill amends section 89(4) so that the court may decide not to make a parole eligibility order if it considers 
that the offender should not be eligible for parole because of at least one of the abovementioned factors. The 
proposed amendment will mean that a court may decline to make a parole eligibility order for any reason it 
considers relevant. This essentially creates a presumption against parole and is not, according to my advisers, 
conducive to enhancing rehabilitation and reducing recidivism. If we look at the marked-up copy of the bill, we 
can see that we are changing two factors to one. If we do not amend this clause, two of those conditions would 
have to be met. However, the government is proposing that only one of those conditions can be met and that 
could well be the catch-all phrase, which is, as I just read into Hansard — 

(d) any other reason the court considers relevant 

Can the Attorney General clarify this? 

Hon MICHAEL MISCHIN: The requirement that at least one of those factors, rather than two, must be present 
will make it easier for a court that does not wish to grant eligibility for parole, for good reason, to refuse 
eligibility for parole. I have to say that the number of finite sentences to date without eligibility for parole is very 
small; I do not have the figures on me, but they are a small subset. 

I regret that I might have to deliver the rest of this answer later this evening, for there is a matter of urgent 
parliamentary business I have to manage outside the chamber, but I will deal with it more specifically. I ask that 
the Deputy Chair report progress. 

Progress reported and leave granted to sit again at a later stage of the sitting, on motion by 
Hon Michael Mischin (Attorney General). 
[Continued on page 7618.]  
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